ahead of miner safety.    He had refused to proceed against the culpable
contractor even after he had adopted regulations and enforcement guide-
lines articulating a policy of holding contractors responsible for
violations committed by them.    Accordingly, we held that the Secretary's
decision to proceed against Phillips, and not against the contractor,
had totally negated the intended effect of the Act's provisions
requiring the imposition of cumulative sanctions against independent
contractors, and that the Secretary had so acted simply because it
vas administratively convenient for him to seek penalties from the
production-operator,    For these reasons, the citations were vacated.

In contrast to the procedural posture of Phillips,  the violation at
issue in this case occurred subsequent to the Secretary's adoption of his
new independent contractor regulations and enforcement guidelines.    Through
these vehicles the Secretary abandoned his interim "owners-only" policy
and established a new, formal policy governing the Issuance of citations
to independent contractors*    Purportedly in accordance with this new policy,
in the present case the Secretary cited Occidental as well as its contractor
for the contractor's failure to guard the shaft landing.    Therefore,   the
rationale we relied on to vacate the citation at issue in Phillips is not
relevant here.    Rather,  the appropriate inquiry is whether the record
reflects proper application of the Secretary's new independent contractor
enforcement policy.    As explained below, we hold that it does not.

The Secretary's formally adopted policy regarding the Issuance of
citations for violations of the Act committed by independent contractors
provides;

Enforcement action against production-operators for
violations Involving Independent contractors is
ordinarily appropriate in those situations where the
production-operator has contributed to the existence
of a violation, or the production-operator's miners
are exposed to the hazard,  or the production-operator
has control over the existence of the hazard.    Accordingly,
as a general rule, a production-operator may be properly
cited for a violation Involving an independent contractor:
(1) when the production-operator has contributed by either
an act or omission to the occurrence of a violation in the
course of an Independent contractor's work, or  (2) when the
production operator has contributed by either an act or
omission to the continued existence of a violation committed
by an independent contractor,  or   (3) when the production-
operator's miners are exposed to the hazard,  or (4) when
the production-operator has control over the condition that
needs  abatement.

44 Fed. Reg.  44497  (July 1980).  2/

2]      In his brief,  the Secretary stresses the rulemaking process he
followed in adopting the independent contractor regulations and the

(Footnote continued)

1873ommitted by an independent contractor.  He had
